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"catch all," and says that its main value is its "convenient obscurity." The 
evidence admitted in the principal case comes under a well denned exception 
to the Hearsay Rule, known as the Rule of Spontaneous Exclamations, and 
no reference need have been made to the tes gestae doctrine. Wigmore, 
Evidence, § 1746. 

Fraudulent Conveyance — Sales in Bulk — Accord and Satisfaction. — 
A party transferred his merchandise, fixtures and business to another, who, 
being unable to pay the purchase price, transferred them back in bulk in sat- 
isfaction of the debt without complying with the statute regulating sales in 
bulk. Held, that a transfer in accord and satisfaction of the transferee's debt 
was a "sale" within the act and was fraudulent as against his creditors, but 
that the statute did not apply to fixtures not kept for sale in the usual course 
of business. Gallus v. Elmer (1906), — Mass. — , 78 N. E. Rep. 772. 

The statute in question reads, "the sale in bulk of any part or the whole 
of a stock of merchandise otherwise than in the ordinary course of trade, 
or in the regular and usual prosecution of the seller's business, shall be 
fraudulent and void as against the creditors of the seller, unless, etc." The 
defense was based on the ground that this transaction was not a sale within 
the statute, but was a discharge by way of accord and satisfaction. Strictly 
speaking, "a sale is a transfer of personal property in consideration of money 
paid or to be paid," but it is used in a broader sense in the construction of 
statutes. In Howard v. Harris, 8 Allen (Mass.) 297, the court said, "In a 
general and popular sense, the sale of an article signifies the transfer of prop- 
erty from one person to another for a valuable consideration without refer- 
ence to the particular mode in which the consideration is paid." In the 
principal case the court was of the opinion that the statute was intended to 
prevent traders from disposing of their stock of goods in a manner outside of 
their usual course of business, so that the goods would be taken away from their 
creditors in general, and therefore the transfer under the circumstances 
shown in this case was a sale, although made to a creditor. But the statute 
does not apply to the sale of fixtures not kept for sale in the ordinary course 
of business. Albrecht v. Cudihee, 34 Wash. 206, 79 Pac. 628; Kolander v. 
Dunn (Minn.), 104 N. W. 371. 

Garnishment — Foreign Judgment — Necessity op Notice. — Plaintiff 
brought this action to recover wages due from the defendant. The defendant 
had paid the amount here claimed under garnishment proceedings instituted 
in a foreign state upon two judgments against the present plaintiff, which 
had also been rendered in that state. There had been personal service in 
the first main suits, but the garnishee who is now defendant gave no notice 
of the garnishment proceedings. Held, that, as the plaintiff had been per- 
sonally served in the suits against him in the foreign state, notice of the 
garnishment proceedings was not essential to protect the garnishee. Wright 
v. Southern Ry. Co. (1906), — N. C. — , 53 S. E. Rep. 831. 

This case follows in a modified form the doctrine set forth in the case of 
Harris v. Balk, 198 U. S. 215. In that case it was, held that the garnishee 
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who is summoned in a foreign state must give notice to the principal defend- 
ant, in order that such defendant may have an opportunity to come in and 
defend. And if such notice is not given, payment under the garnishment pro- 
ceedings will not avail the garnishee as a defense when sued by his creditor. 
See Morgan v. Neville, 74 Pa. St. 52. In the principal case, however, a lim- 
itation to this rule is announced to the effect that notice is not required when 
judgment has been obtained in the foreign state after personal service upon 
the defendant. 

Husband and Wife — Husband as Witness in Action by Wife. — In an 
action by a husband and wife against the lessor of premises for injuries sus- 
tained by the wife in falling on a floor by reason of a latent defect therein, the 
husband's testimony as to how the injuries were received, was objected to on 
the ground that he was without interest in the claim. Held, that the husband's 
testimony was properly excluded. Bianchi et ux v. Del Valle (1906), — La. 
— , 42 So. Rep. 148. 

The old common law rule that parties interested in the suit were not compe- 
tent to testify against each other, has been abrogated by statute in every state in 
the Union. But statutory enactments admitting the testimony of parties inter- 
ested, have not been construed to admit the tesimony of either husband or 
wife, for or against the other, the exclusion in this case being based upon 
grounds of public policy. Gensburg v. Morroll, 105 111. App. 213; Case v. 
Colter, 66 Ind. 336; Barber v. Goddard, 9 Gray (Mass.) 71; Farrell v. Led- 
well, 21 Wis. 182. The result is that the competency of the husband or wife 
to testify in actions brought for or against one or the other, depends entirely 
upon statutes, no two of which appear to bear much similarity in their pro- 
visions. As to whether a party of record without interest in the suit is 
disqualified from testifying, the weight of authority seems to be to the effect 
that he is not, although many of the foremost courts, including New York, 
hold that a party to the record, though free of interest, is not a competent 
witness. Steiger v. Gross, 7 Mo. 261 ; Entripen v. Brown, 32 Pa. St. 364 ; Fox 
v. Whitney, 16 Mass. 118; Murphy v. Carter, 23 Gratt. (Va.) 485 ; Mark v. But- 
ler, 24 111. 567. But generally speaking, in cases where one spouse, though a 
party to the record, has no interest in the result of the suit and is merely joined 
for conformity, the other is a competent witness. Green v. Taylor, 3 Hughes, 
400; Belk v. Cooper, 34 111. App. 649; Gordon v. Sullivan, 116 Wis. 543; Buck- 
ingham v. Roar, 45 Neb. 244. Under the peculiar provisions of the Louisiana 
Code, either spouse is permitted to testify either for or against the other 
only when they may be joined as plaintiffs or defendants and have a separate 
interest. It appearing that the damages when recovered were to become a 
portion of the wife's separate estate, the husband having no separate interest, 
his testimony was incompetent. 

Insurance — Mutual Benefit Associations — Powers of Agents — Ex- 
cuses for Non-Payments of Assessments — Forfeiture. — Defendant, a fra- 
ternal mutual benefit association having a head camp and various local camps 
throughout the United States, had issued to one S. a benefit certificate subject 



